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NELSON BROWN,

Petitioner,     
     AMENDED
MEMORANDUM

- against-             



1  See N.Y. Penal Law § 70.00(2)(d).  Also, because petitioner was a second violent
felony offender, he faced a minimum term of imprisonment of five years.  See N.Y. Penal Law §
70.04(3)(d).
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in N.Y. Penal Law § 70.04(1)(b)).  Such defendants receive an indeterminate sentence of

imprisonment, the maximum of which must be life.  Minimum terms are prescribed by the statute as

well and vary depending on the grade of the offense of conviction.  See N.Y. Penal Law §

70.08(3).  For example, defendants convicted of a class D felony (like the petitioner in this case)

must receive a minimum period of imprisonment of at least 12 years, but it may not exceed 25

years.  Id.  Under § 70.08, “the court must impose” an enhanced penalty once it finds that the
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provision, which again are mandatory, the enhancement under § 70.10 does not necessarily follow

once a defendant is found to have the requisite prior convictions.  Rather, another step is required. 



2 The following citation forms are used in this decision.  “Trial Tr.” refers to the
transcript of Brown’s criminal trial in 1997.  “Hr’g Not.” refers to the Notice of Hearing and the
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3 As mentioned above, without the enhancement under the persistent felony offender
statute, Brown faced a maximum term of imprisonment of seven years.  
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felony offender and instead asked the court to sentence him as a predicate felon under N.Y. Penal

Law § 70.04 to a term of imprisonment of five to seven years.  Sent. Tr. I.A at 13-15.  Counsel

objected to the court’s consideration of the suppressed evidence (which, she argued, belonged to
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4 Brown’s attorney at the second sentencing had not represented Brown at trial or at
the first sentencing, but had represented him on the first appeal to the Appellate Division.
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evidence, it was still “a factor and part of the file and the proceedings in this case.”  Id.  In

rebuttal, defense counsel highlighted that “Brown was not charged with [possession of the

contraband]” and that “he never litigated it.”  Id.

On March 9, 2000, the sentencing court resentenced Brown as a persistent felony

offender to fifteen years to life in prison.  Sent. Tr. II.B at 13.  First, the court stated that Brown

had previously been convicted of two felonies.  Id. at 4.  Second, citing directly to N.Y. CPL §

400.20, the court found that “the history and character of the defendant and nature and

circumstances of his criminal conduct is such that extended incarceration and lifetime supervision

are warranted to best serve the public interest.” Sent. Tr. II.B at 4.  In support, the court gave the

following reasons: 

(1) Brown was arrested for robbery in 1981, convicted of attempted
petit larceny, and sentenced as a youthful offender to 30 days plus
probation;

(2) he was arrested on bench warrants three times while on probation
from that offense;

(3) he was convicted of charges of robbery and assault in 1983;

(4) he was released on parole from those offenses in 1986, but violated his
parole and was  rearrested in 1988;

(5) he was convicted in federal court in 1992 of conspiring to deal
drugs and firearms and sentenced to 36 months in prison and 60
months of supervised release;

(6) his present offense constituted a violation of the terms of his federal
supervised release;

(7) his federal conviction was for conduct that occurred little more than
a year after the parole based on his 1983 state conviction had
expired;

(8) 
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firearms to drug organizations, and at the time of his arrest Brown
had attacked a law enforcement officer and was aggressive and
abusive;

(9) he committed the present crime only two years after being sentenced
by the federal court;

(10) in committing the present crime, Brown called together his friends
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Supreme] Court’s decisions as of the time of the relevant state-court decision.”  Williams v.

Taylor, 529 U.S. 362, 412 (2000); see Gilchrist v. O’Keefe, 260 F.3d 87, 93 (2d Cir. 2001).

A decision is “contrary to” clearly established federal law as determined by the
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When a state court does so, a  court  
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ordinarily grounds for habeas relief.  United States ex rel. Smith v. Montanye, 505 F.2d 1355,

1359 (2d Cir. 1974).  For a jury charge to give rise to such relief, a petitioner must carry a heavy

burden.  “The burden of demonstrating that an erroneous instruction was so prejudicial that it will

support a collateral attack on the constitutional validity of a state court’s judgment is even greater

than the showing required to establish plain error on direct appeal.”  Henderson v. Kibbe, 431

U.S. 145, 154 (1977).  The petitioner must show “not merely that the instruction is undesirable,

erroneous, or even ‘universally condemned,’ but that it violated some right which was guaranteed

to the defendant by the Fourteenth Amendment. . . .  [T]he question is not whether the trial court

failed to isolate and cure a particular ailing instruction, but rather whether the ailing instruction by

itself so infected the entire trial process that the resulting conviction violates due process.”  Cupp

v. Naughten, 414 U.S. 141, 146-47 (1973).  In making this determ5  43late6  T,w (v. Nau411ic that it vu 55.8 -27.6  TD -0.2414  Tc 0.2414  Tw (tey chllengtedpportion of(tey charge notien �partfdicial isola43la,’ but rather �ion the cotextn of(te,) Tj
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3.  The Challenge to the Use of Suppressed Evidence at Sentencing

Brown contends that the sentencing coues iolatsedhis due procres rights when it0

Brow’s apartmsen,eeEvidence thatwas0

1948). 



21

given it, were ably disputed by defense counsel and the defendant himself at sentencing.  Finally, I

note that the sentencing court never directly attributed the contraband to Brown; instead, it merely

noted that “a search of defendant’s apartment on January 16, 1996, resulted in the recovery of [the

contraband evidence].”  Sent. Tr. II.B. at 10-11.  There was nothing inappropriate, let alone
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commission of certain enumerated offenses); Apprendi, 530 U.S. at 466 (enhanced maximum

sentence for defendant who committed crime with invidious discriminatory intent).  Some

sentence-enhancing statutes, including the one at issue here, involve both types of provisions.  At

the time Brown was convicted, he faced a maximum sentence of seven years.  The discretionary
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created grave doubt about its constitutional validity.  First, it observed that recidivism “is a

traditional, if not the most traditional, basis for a sentencing court’s increasing an offender’s

sentence.”  Id. at 243.  Thus, requiring a prior conviction that Congress intended to serve only as a

sentencing factor to be treated as an element of the offense would constitute an “abrupt departure”

from tradition.  Id. at 244.  Second, the Court suggested that the permissive maximum enhancement

in the illegal reentry statute, i.e.
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6  Indeed, there are signs in Apprendi that Almendarez-Torres may not be long for this
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Apprendi, 530 U.S. at 482-83).  Thus, even thougwerizona’s first-degree murder statute allowed9





opinion that the history and character of the defendant and the nature and circumstances of his
criminal conduct are such that extended incarceration and lifetime supervision of the defendant are
warranted to best serve the public interest.”

31

Sentencing under the persistent felony offender provision is initiated by the court

when information available to it indicates that the defendant has prior convictions that satisfy the

first step of the inquiry and the court is of the opinion that the enhanced sentence “may be

warranted.” 



9 See, e.g., People v. Garcia, 700 N.Y.S.2d 44, 45 (2d Dep’t 1999) (“Before



(same); 
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denied





12 See Apprendi, 530 U.S. at 498 (Scalia, J., concurring) (“I think it not unfair to tell a
prospective felon that if he commits his contemplated crime he is exposing himself to a jail
sentence of 30 years -- and that if, upon conviction, he gets anything less than that he may thank the
mercy of a tenderhearted judge . . . .  Will there be disparities?  Of course.  But the criminal will
never get more
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not legally receive an enhanced sentence unless the court makes factual findings that support its

“opinion” that an extended sentence is appropriate.  In that respect, this case and Ring are

identical, with one meaningless exception: whereas the Arizona1ourptce nd Ring

e s p e i f t i c a l y e
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applying that principle, the New York courts have held that only the fact of the prior convictions --

not the additional factfindings required by N.Y. Penal Law § 70.10(2) and CPL § 400.20 --

enhances sentences under the persistent felony offender statute.  That holding is unre0aahavee – it


